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Court of Appeals of the District of Columbia. 


No. 4358. 

Samuel Applebaum et al., Plaintiffs in Error, 

vs. 

Frank Kidwell. 


1 Municipal Court of the District of Columbia. 

No. A-2483. 

Samuel Applebaum, Edward Ziger, and Sam Zucker, Trading 
as New York Cash and Credit House, Plaintiffs, 

vs. 

Frank Kidwell, 628 Pennsylvania Avenue N. W., Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered that in the Municipal Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had, in the above entitled cause, to wit: 

2 Amended Declaration. 

Filed April 27, 1925. 

* * * * * * ★ 

Plaintiffs, Samuel Applebaum, Edward Ziger and Sam Zucker, 
trading as New York Cash and Credit House, with leave of Court, 
amend their declaration, sueing the defendant Frank Kidwell, and 
for cause of action set forth as follows: 

That upon the 6th day of June, 1923, plaintiffs, Edward Ziger 
and Sam Zucker, acting for the partnership and on behalf of the 
partnership, Samuel Applebaum, Edward Ziger and Sam Zucker, 
trading as New York Cash and Credit House, entered into a written 
contract of lease with defendant, Frank Kidwell defendant acting 
by and through his agent, Herbert Newsom, by which they leased 
from said defendant for a period of, to wit, 7 years a certain store¬ 
room, known and designated as 1109 H Street Northeast, for the 
purpose of carrying on a ladies’ and men's ready-to-wear and house 
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furnishings store, and shortly thereafter moved a stock of such 
merchandise, worth about $30,000 into said storeroom. Said store¬ 
room being about 22 y 2 feet in width and about 100 feet in length. 
Defendant was not by the terms of said lease relieved of his obliga¬ 
tions under the law to keep in repair and in a safe condition all 
that part of the building and premises not leased to defendant, in¬ 
cluding the vacant storeroom hereinafter referred to. 

That prior to the time of their said lease and entry into said store, 
the space therein had been in connection with a certain other amount 
of space immediately adjacent to it. one large room, enclosed by 
four walls, the whole of which was held under a 10 year lease by 
defendant, who prior to the leasing to plaintiffs, had without having 
procured a permit, as required by Section 18 of the Building Code 
of the District of Columbia, unlawfully divided said store- 

3 room by erecting an insecure and infirm partition running 
lengthwise through the center of it. Said partition being 

constructed of 2 x 4 studding and two thin layers of cardboard paper, 
one thickness being placed on each side of the studding, which were 
set edgewise, the whole constituting a very frail, infirm and insecure 
partition. Said partition had been calcamined and was so erected as 
to give it the appearance of a brick or wooden wall covered with wall 
board, and defendant, at the time of plaintiff’s leasing and entry, 
wrongfully and negligently failed to inform them as to the quality 
and consistency of this partition and prior to the time of the occur¬ 
rence hereinafter set out plaintiffs did not know of the consistency 
and deficiency of said partition. 

At the time of the rental of said store by plaintiffs, the room im¬ 
mediately adjacent thereto, and separated by the aforesaid partition, 
was occupied as a store and remained so occupied until about the 
second week of February, 1924, when it became vacant and remained 
so continuously until the date of the occurrence hereinafter set out. 
During the time said storeroom was vacant, defendant, without the 
knowledge of the plaintiffs, carelessly and negligently permitted the 
outside doors to it to be and remain unlocked and unfastened, and 
said storeroom to become and be and remain a nightly resort and 
rendezvous for idle, dissolute, vagrant and predatory persons; 
and, without the knowledge of plaintiffs, carelessly and negligently 
permitted the paper on the partition, upon the side of the vacant store 
to become and be and remain dislocated, loose and detached, thereby 
revealing the nature and consistency of the partition wall and dis¬ 
closing from that side, easy access and entrance into the adjoining 
storeroom of plaintiffs. 

Upon the night of the 17th of November, 1924, the aforesaid con¬ 
ditions existing, certain marauders tempted and induced, and 

4 their action made possible by such conditions, forced au 
entrance from said vacant storeroom through said paper 

partition at the point where the paper had become loose and de¬ 
tached. and entered the said store of plaintiffs and stole, took and 
carried therefrom, certain goods, wares and merchandise of the fair 
market price and reasonable value of $1,000, and plaintiffs were de¬ 
prived thereof and thereby damaged in the sum of $1,000. 
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Wherefore, Plaintiffs pray damages of the defendant in the sum 
of $1,000 and their costs in this action expended. 

MARVIN F. BISCHOFF, 
ROBERT HARDISON, 
CAMPBELL HOWARD, 

Attorneys for Plaintiffs. 

Demurrer to Amended Declaration. 

Filed May 13, 1925. 

* * * * * * * 

Comes now the defendant, Frank Kidwell, by his attorney, and 
demurs to the amended declaration, filed in the above cause, as bad 

in substance, in that: 

1. No facts are stated upon which, if true, a legal cause of action 
can be predicated. 

2. No damages are alleged which are, or could possible be, the 
proximate result of any negligence for which the defendant could 
be held legally responsible. 

GEO. E. SULLIVAN, 
Attorney for Defendant. 

Order. 

Filed June 9, 1925. Entered Minutes 17, page 148. 

* * ★ * * * ★ 

Upon hearing the demurrer to the amended declaration filed 
herein, it is by the court this 9th day of June, 1925, 

5 Ordered that said demurrer be, and the same is, hereby sus¬ 

tained, whereupon the plaintiffs announce that they will stand 
upon their declaration as amended, therefore it is considered that the 
plaintiffs take nothing by their suit and that the defendant go thereof 
without day and recover against the plaintiffs his costs of suit to be 
taxed by the clerk and have execution thereof. 

By the Court: 

MARY O’TOOLE, 

Judge. 

Memoranda. 

* * * + * * * 

By consent of parties and their attorneys of record the time within 
which to submit Bill of Plxceptions extended to August 1, 1925. 
Order entered July 2, 1925, Minutes 18, P. 264. 

Bill of Exceptions submitted July 21, 1925. Minutes 17, P. 181. 
Bill of Exceptions signed and ordered of record nunc pro tunc July 
21, 1925. Minutes 17, P. 181. 
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6 In the Municipal Court of the District of Columbia. 

A-2483. 


Samuel Applebaum et al., etc., Plaintiffs, 


vs. 


Frank Kidwell, Defendant. 

Bill of Exceptions. 

Filed Julv 21, 1925. Municipal Court, District of Columbia. 

•7 

Be it remembered that on May 27, 1925 this cause came on for 
trial before Judge Mary O’Toole, sitting without a jury upon the 
defendant’s demurrer to the amended declaration and after hearing 
had. the Court sustained said demurrer, to which ruling the plain¬ 
tiff objected and excepted and on to wit, the 9th day of June, 1925 the 
plaintiffs electing to stand on their said declaration, as amended, 
the Court passed an order dismissing said amended declaration and 
adjudging costs against the plaintiffs to which ruling of the Court 

the plaintiffs again objected and excepted. 

Be it further remembered that each of the several and separate 
exceptions taken by the plaintiff to the rulings of the Court were then 
and there severally and separately taken and noted in open Court, 
and at the recjuest of counsel for the plaintiffs this said Bill of Ex 
ceptions is accordinglv signed and made a part of the record in this 

cause, .bis 21st day of July, 1925. MARY O’TOOLE, 

Judae. 


I. the undersigned accept service of a copy of the foregoing and 

waive notice of the signing and settling thereof. 

GEO. E. SULLIVAN, 
Attorney for the Defendant. 

[Endorsed:] 7/2/25. No. A-2483. Samuel Applebaum et al., 
etc., Plaintiffs, vs. Frank Kidwell, Defendant. Bill of Exceptions. 

7 Assignment of Errors. 

Filed July 2, 1925. 

******* 

The Plaintiffs assign as reversible errors the following actions of 
the Trial Court. 

1. The Order sustaining the demurrer to the Amended Declara¬ 
tion. 

2 The Order dismissing the plaintiffs’ declaration as amended. 

ROBERT HARDISON. 

M. F. BISCHOFF. 
CAMPBELL HOWARD. 
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Designation of Record. 

Filed July 2, 1925. 

******* 

The Clerk of the Court will copy the following for the Record in 
the Court of Appeals. 

1. The Amended Declaration. 

2. The Demurrer to the Amended Declaration. 

3. Order sustaining Demurrer to the Amended Declaration and 
dismissing Declaration as amended with costs. 

4. Bill of Exceptions. 

5. Assignment of Errors. 

6. The Writ of Error. 

7. This Designation. 

ROBERT HARDISON. 

M. F. BISCHOFF. 

CAMPBELL HOWARD. 

8 Filed Jun. 25, 1925. Municipal Court, District of Columbia. 
United States of America, ss : 

The President of the United States to the Honorable Mary O’Toole, 

Judge of the Municipal Court of the District of Columbia, Greet¬ 
ing: 

Because in the record and proceedings, as also in the rendition 
of the judgment of a plea which is in the said Municipal Court, 
before you, between Samuel Applebaum, Edward Ziger and Sam 
Zucker, trading as New York Cash and Credit House, plaintiffs, and 
Frank Kidwell, defendant, No. 2483, a manifest error hath hap¬ 
pened, to the great damage of the said plaintiffs, as by their com¬ 
plaint appears. We being willing that error, if any hath been, 
should be duly corrected, and full and speedy justice done to the 
parties aforesaid in this behalf, do command you, if judgment be 
therein given, that then, under your seal, distinctly and openly, you 
send the record and proceedings aforesaid, with all things concern¬ 
ing the same, to the Court of Appeals of the District of Columbia, 
together with this writ, so that you have the same in the said Court 
of Appeals, at Washington, within 20 days from the settling of 
the bill of exceptions, or within such additional time after the expira¬ 
tion of the 20 days as the court below or a judge thereof for suf¬ 
ficient cause shall allow; that the record and proceedings aforesaid 
being inspected, the said Court of Appeals may cause further to be 
done therein to correct that error, what of right and according to 
the laws and customs of the United States should be done. 
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Witness the Honorable George E. Martin, Chief Justice of the said 
Court of Appeals, the 25th day of June, in the year of our Lord one 
thuosand nine hundred and twenty-five. 

[Seal of the Court of Appeals, District of Columbia.] 

HENRY \V. HODGES, 

Clerk of the Court of Appeals 

of the District of Columbia. 


Allowed by 

GEORGE E. MARTIN, 

Chief Justice of the Court of 

Appeals of the District of Columbia. 

[Endorsed:] Filed Jun. 25, 1925. Municipal Court, District of 
Columbia. 

9 Municipal Court ot the District of Columbia. 


United States of America, 

District of ('olumbia, ss: 

I Blanche Neff, Clerk of the Municipal Court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 1 
to 8 both inclusive, to be a true and correct transcript of the record 
according to direction of counsel herein filed, copy of which is 
made part of this transcript, in cause, At Law No. A-2483, wherein 
Samuel Applebaum, Edward Ziger andL Sami Zucker, trading as New 
York Cash'and Credit House, are plaintiffs, and Frank Kuh\ell 
is defendant, as the same that remains upon the files and ot record 

in said Court. 


In testimony whereof, I hereunto subscribe mv name and affix the 
seal of said Court, at the City of Washington, in said District, this 

4th day of August, 1925. 

[Seal of the Municipal Court of District of Columbia.] 

BLANCHE NEFF, 

Clerk. 


Endorsed on cover: District of Columbia Municipal Court No 
4358. Samuel Applebaum et al., plaintiffs in error, vs. I-rank Kid 
well. Court of Appeals. District of Columbia. Filed Aug. 4, 1925 
Henry W. Hodges, clerk. 
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